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Evaluations of Facilities Repeatedly
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Due to Emergency Events

AGENCY: Federal Highway
Administration (FHWA); Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FHWA is issuing this
final rule to address three new
requirements established by the Moving
Ahead for Progress in the 21st Century
Act (MAP-21). First, as part of the
National Highway Performance Program
(NHPP), MAP-21 adopted a requirement
for States to develop and implement
risk-based asset management plans for
the National Highway System (NHS) to
improve or preserve the condition of the
assets and the performance of the
system. Second, for the purpose of
carrying out the NHPP, MAP-21
requires FHWA to establish minimum
standards for States to use in developing
and operating bridge and pavement
management systems. Third, to conserve
Federal resources and protect public
safety, MAP-21 mandates periodic
evaluations to determine if reasonable
alternatives exist to roads, highways, or
bridges that repeatedly require repair
and reconstruction activities. This rule
establishes requirements applicable to
States in each of these areas. The rule
also reflects the passage of the Fixing
America’s Surface Transportation
(FAST) Act, which added provisions on
critical infrastructure to the asset
management portion of the NHPP
statute.

DATES: This rule is effective October 2,
2017, except for Part 667 which is
effective November 23, 2016.

FOR FURTHER INFORMATION CONTACT: Ms.
Nastaran Saadatmand, Office of Asset
Management, 202—-366-1336,
nastaran.saadatmand@dot.gov or Ms.
Janet Myers, Office of the Chief Counsel,
202-366-2019, janet.myers@dot.gov,
Federal Highway Administration, 1200
New Jersey Avenue SE., Washington,
DC 20590. Office hours are from 8:00
a.m. to 4:30 p.m., e.t., Monday through
Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

The notice of proposed rulemaking
(NPRM) was published at 80 FR 9231 on
February 20, 2015, and all comments
received may be viewed online through:
http://www.regulations.gov. Electronic
retrieval help and guidelines are
available on the Web site. It is available
24 hours each day, 365 days each year.
An electronic copy of this document
may also be downloaded from the Office
of the Federal Register’s home page at:
http://www.orf.gov and the Government
Publishing Office’s Web site at: http://
WWW.gpo.gov.
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I. Executive Summary

A. Purpose of the Regulatory Action

The MAP-21 (Pub. L. 112-141)
brought transformative changes to the
Federal-aid highway program with its
performance management and asset
management requirements.? Asset
management is defined as ‘“‘a strategic
and systematic process of operating,
maintaining, and improving physical
assets, with a focus on both engineering
and economic analysis based on quality
information, to identify a structured
sequence of maintenance, preservation,
repair, rehabilitation, and replacement
actions that will achieve and sustain a
desired state of good repair over the life
cycle of the assets at minimum
practicable cost.” 2 Asset management
plans are an important highway
infrastructure management tool to
improve and preserve the condition of
assets and system performance. This

1The core performance management
requirements are codified in 23 U.S.C. 150 and 23
U.S.C. 119. Asset management requirements are
codified in 23 U.S.C. 119. The MAP-21 section
1106(b) contains uncodified transition provisions
for performance management and asset
management.

2The MAP-21 added this definition in 23 U.S.C.
101(a)(2).

regulatory action establishes the
implementing regulations for the asset
management requirements contained in
MAP-21 and the FAST Act (Pub. L.
114-94). This rule also establishes
standards for bridge and pavement
management systems as required by
MAP-21 section 1203, and the
requirements pursuant to MAP-21
section 1315(b) for the periodic
evaluation of roads, highways, and
bridges that have repeatedly required
repair and reconstruction activities.3

Under the asset management
provisions in MAP-21, State
departments of transportation (State
DOT) must develop and implement an
asset management plan. This rule
establishes the processes the State DOTs
must use to develop their plans,
requirements for the form and content of
the resulting plans, implementation
procedures, and procedures for FHWA
oversight. This rule requires the State
DOTs to use the best available data, and
to use bridge and pavement
management systems meeting the
minimum standards adopted in this rule
to analyze the condition of NHS
pavements and bridges. State DOTs are
required to include in their plans
summaries of the information relating to
NHS pavements and bridges that is
produced by the periodic evaluations
performed pursuant to MAP-21 section
1315(b).

This rule adopts a phased
implementation approach to the asset
management plan requirements. State
DOTs will submit initial plans that
contain their proposed asset
management plan development
processes, but State DOTs may exclude
from their initial plans certain types of
analyses as specified in the rule. The
FHWA sets deadlines for both the initial
plan and a subsequent plan that meets
all requirements of this rule.

The rule describes how FHWA will
carry out certain oversight actions
required by the statute. There are the
procedures for certifying and
recertifying State DOT asset
management plan development
processes, and for the annual FHWA
determination as to whether the State
DOTs have developed and implemented
asset management plans that comply
with Federal requirements.

3The MAP-21 section 1302 provision, codified in
23 U.S.C. 150(c)(3)(A)(i), requires FHWA to
establish bridge and pavement management systems
standards the States will use to carry out the
requirements in 23 U.S.C.119. The MAP-21 section
1315(b), an uncodified provision, requires the
Secretary to provide for periodic evaluations of
roads, highways, and bridges to determine if
reasonable alternatives exist to roads, highways, or
bridges that repeatedly require repair and
reconstruction activities.
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This rule implements MAP-21
section 1315(b) by defining the scope
and applicability of the requirement,
and setting parameters for data
collection for the evaluations required
under that statute. This rule establishes
a two-tier implementation approach, to
ensure the evaluation of affected NHS
facilities is given priority.

B. Summary of Major Provisions of the
Regulatory Action in Question

This final rule retains the majority of
the major provisions of the NPRM, but
makes the following significant changes
in response to comments received: (a)
Reorganizing the content; (b) separating
asset management plan regulations (23
CFR part 515) from the regulations
implementing the periodic evaluation
requirements under MAP-21 section
1315(b); (c) changing the timing and
required elements for phased
implementation; (d) reducing asset
management plan requirements for
assets other than NHS pavements and
bridges if State DOTs elect to include
such other assets in their plans; and (e)
defining criteria for determining
whether a State DOT has developed and
implemented its asset management plan
in accordance with applicable
requirements. The FHWA updated these
and other elements of the NPRM based
on its review and analysis of comments
received.

This rule removes the bridge and
pavement management systems
standards from the section on asset
management plan processes, and places
the standards in a separate section of the
asset management rule. Table 1 shows
the changes in designation in the final
rule as compare to those in the NPRM.

TABLE 1—REDESIGNATION OF NPRM

PROVISIONS
NPRM section F;réaéltigur!e
515.007(2) oovvvveeeerrrreeeennas 515.7
515.007(a)(1) woeeceerreeeerrennenns 515.7(a)
515.007(a)(1)(i) woverreereerrerieenns 515.7(a)(1)
515.007(@)(1)(ii) -eereereerreeeane 515.7(a)(2)
515.007(a)(1)(iii) ..ocovrerrerenne. 515.7(a)(3)
515.007()(2) .vvvreverrerrereernns 515.7(b)
515.007(a)(2)(i) +ovvevevrreerrnnns 515.7(b)(1)
515.007(a)(2)(ii) -eerveereereereenne 515.7(b)(2)
515.007(a)(2)(iii) ... 515.7(b)(3)
515.007(a)(2)(iv) ... 515.7(b)(4)
515.007(a)(3)(i) 515.7(c)(1)
515.007(a)(3)(vi) . 515.7(c)(6)
515.007(a)(4) ........ 515.7(d)
515.007(a)(4)(ii) .... 515.7(d)(2)
515.007(a)(4)(iv) ... 515.7(d)(4)
515.007(a)(5) ........ 515.7(e)
515.007(a)(5)(i) 515.7(e)(1)
515.007(a)(5)(ii) .... 515.7(e)(2)
515.007(a)(5)(iii) ... 515.7(e)(3)
515.007(a)(5)(iv) 515.7(e)(4)

TABLE 1—REDESIGNATION OF NPRM
PRovisioNs—Continued

: Final rule
NPRM section section

515.7(f)
515.7(g) and
515.17
515.17(a)
515.17(c)
515.17(e)
515.17(a)
515.17(c)
515.17(e)
................. 515.11
..... 515.11(a)
515. 0011(b) 515.11(b)
515.011(b)(1) .... 515.11(b)(1)
515.011(C) wevevennen. 515.11(c)
515.011 i, 515.11
515.011(a) 515.11(a)
515.0011(b) ... 515.11(b)
515.013 .......... 515.13
515.013(a) 515.11(a)
515.013(b) 515.13(a)
515.013((b)((2) 515.13(a)(2)
515.013(C) vvevveerveeereerieeeenns 515.13(b)
515.013(d) 515.13(c)
515.013 .......... 515.13
515.013(a) 515.11(a)
515.013(b) 515.13(a)
515.019(a) 667.1, 667.3
515.019(b) 667.3
515.019(c) 667.7
515.019(d) 667.9(a)

Asset Management, 23 CFR Part 515

This rule has a deferred effective date
of October 2, 2017, for part 515. The
final asset management rule adds
definitions for “‘asset class,” “‘asset sub-
group,” “critical infrastructure,” 4
“financial plan,” “minimum practicable
cost,” and “NHS pavements and bridges
and NHS pavement and bridge assets.”
The FHWA revised a number of the
definitions proposed in the NPRM. The
rule calls for State DOTs to develop and
implement a risk-based asset
management plan that covers at least a
10-year period. The State DOTs must
include NHS pavements and bridges,
and are encouraged to include other
assets. Voluntarily included assets are
subject to reduced requirements under
the rule. The rule establishes the
minimum process elements State DOT’s
must use to develop their asset
management plans (such as a
performance gap analysis, network-level
life-cycle planning (LCP) analysis, and
risk management plan), but gives State
DOTs the flexibility to tailor the
required processes to meet their needs
and to add additional elements. The
State DOTs must use the best available
data to develop their asset management
plans. For NHS pavements and bridges

4The FAST Act added the term “critical
infrastructure” to 23 U.S.C. 119(j).

not owned by the State DOT, the rule
requires the State DOT to work
collaboratively and cooperatively with
the other owner(s) to obtain the data
needed for the plan. For NHS
pavements and bridges, State DOTs
must use pavement and bridge
management systems meeting the
standards established in the rule to
analyze the condition of NHS
pavements and bridges.

The rule includes requirements for
the form and content of asset
management plans. The requirements
for NHS pavement and bridge assets
include a summary listing of those
assets and a description of their
condition; discussions covering the
State DOT’s asset management
objectives, and asset management
measures and State DOT targets for asset
condition; identification of performance
gaps; a discussion of the LCP analysis;

a discussion of the risk management
analysis, including the results of the
periodic evaluations done pursuant to
MAP-21 section 1315(b) to the extent
the results affect any of the required
NHS assets in the plan; a discussion of
the results of the financial planning
process; and a description of investment
strategies that collectively would make
or support progress toward the
following:

(a) Achieving and sustaining a desired
state of good repair over the life cycle
of the assets;

(b) improving or preserving the
condition of the assets and the
performance of the NHS relating to
physical assets;

(c) achieving the State DOT targets for
asset condition and performance of the
NHS in accordance with 23 United
States Code (U.S.C.) 150(d); and

(d) achieving the national goals
identified in 23 U.S.C. 150(b).

The rule requires State DOTs to
integrate their asset management plans
into their transportation planning
processes that lead to their Statewide
Transportation Improvement Program
(STIP). The reduced asset management
plan requirements for assets other than
NHS pavements and bridges permit
State DOTs to address plan elements for
those other assets at whatever level of
effort is consistent with the State DOT’s
needs and resources. The rule requires
State DOTs to make their asset
management plans available to the
public.

The asset management rule provides
for phased implementation. The State
DOTs must submit an initial plan by
April 30, 2018. The FHWA will use the
initial plan’s descriptions of the State
DOT’s asset management plan
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development processes, such as the
description of how the State performs
its performance gap analysis, to make
the statutorily required determination
whether FHWA can certify the
processes as meeting the process
requirements in this rule. The rule
allows State DOT's to exclude some
analyses from the initial plan. The rule
establishes process certification
procedures that include an opportunity
for the State DOT to cure any identified
deficiencies, and to receive a
certification even if there are minor
deficiencies so long as the State DOT
takes corrective action. The FHWA
certification decision is due 90 days
after the State DOT submission.

The rule calls for State DOT
submission of an asset management
plan meeting all requirements by June
30, 2019. The FHWA will use that plan
for the first of the statutorily required
annual determinations whether the
State DOT has developed and
implemented an asset management plan
consistent with this rule. The rule
provides the consistency determination
will be based on FHWA’s assessment
whether: (a) The State DOT developed
its asset management plan using
certified processes; (b) the plan includes
the required content; (c) the plan is
consistent with the statute and this rule;
and (d) the State DOT has implemented
the plan. State DOTs may demonstrate
implementation in a variety of ways, but
the State DOT’s submission must show
the State DOT is using the investment
strategies in its asset management plan
to make progress toward achievement of
its targets for asset condition and
performance of the NHS, and to support
progress toward the national goals
identified in 23 U.S.C. 150(b). The rule
states FHWA considers the best
evidence of plan implementation to be
State DOT funding allocations that are
reasonably consistent with the
investment strategies in the State DOT’s
asset management plan; and this
approach takes into account the
alignment between the actual and
planned levels of investment for various
work types (i.e., initial construction,
maintenance, preservation,
rehabilitation and reconstruction). The
rule provides FHWA may find a State
DOT has implemented its asset
management plan even if the State has
deviated from the investment strategies
included in the asset management plan,
if the State DOT shows the deviation
was necessary due to extenuating
circumstances beyond the State DOT’s
reasonable control. The consistency
determination procedures in the rule

include an opportunity for the State
DOT to cure any identified deficiencies.

The rule requires State DOTs to
update their asset management plan
development processes, and the asset
management plans themselves, at least
every 4 years. Updated procedures and
plans must be submitted to FHWA for
recertification of the procedures and a
new consistency determination at least
30 days before the deadline for the next
FHWA consistency determination. The
first FHWA consistency determination
is due by August 31, 2019, but thereafter
the FHWA determination is due by July
31 of each year.

The rule sets forth the two penalty
provisions that may apply if a State
DOT does not develop and implement
an asset management plan consistent
with the requirements of this rule.
Beginning with the second fiscal year
beginning after the final asset
management rule is effective, FHWA
must determine whether each State DOT
has developed and implemented an
asset management plan consistent with
23 U.S.C. 119 and this rule. (23 U.S.C.
119(e)(5)). Eighteen months after the
effective date of the second performance
measure rulemaking,5 which addresses
NHS bridges and pavements, MAP-21
section 1106(b) requires FHWA to
decide whether each State DOT has
established the required 23 U.S.C.
150(d) performance targets and has a
fully compliant asset management plan
in effect. (MAP-21 section 1106(b)(1)).
Both provisions impose a penalty if the
State DOT has not met those
requirements. The MAP-21 section
1106(b) permits FHWA to extend the 18-
month compliance deadline if the State
DOT has made a good faith effort to
establish the asset management plan
and set the required targets. (MAP-21
section 1106(b)(2)). The penalty and
other legal consequences are stayed
during the period of any extension.
There is no extension or waiver
provision for the penalty under 23
U.S.C. 119(e)(5).

The rule establishes the minimum
standards each State DOT must use in
developing and operating bridge and
pavement management systems. Under

5The FHWA has undertaken three separate
rulemakings to implement performance
management requirements. The first is “National
Performance Management Measures; Highway
Safety Improvement Program’” (RIN 2125—-AF49);
the second is ‘““National Performance Management
Measures; Assessing Pavement Condition for the
National Highway Performance Program and Bridge
Condition for the National Highway Performance
Program’ (RIN 2125—-AF53); the third is “National
Performance Management Measures; Assessing
Performance of the National Highway System,
Freight Movement on the Interstate System, and
Congestion Mitigation and Air Quality
Improvement Program’ (RIN 2125—-AF54).

the minimum standards, States must
have documented procedures for the
following: (a) Collecting, processing,
storing, and updating inventory and
condition data for NHS pavement and
bridge assets; (b) forecasting
deterioration for all NHS bridges and
pavements; (c) determining the benefit-
cost over the life cycle of assets to
evaluate alternative strategies (including
no action decisions), for managing the
condition of NHS pavement and bridge
assets; (d) identifying short-term and
long-term budget needs for managing
the condition of all NHS pavement and
bridge assets; (e) determining strategies
for identifying potential NHS pavement
and bridge projects that maximize
overall program benefits within
financial constraints; and (f)
recommending programs and
implementation schedules to manage
the condition of NHS pavements and
bridges within policy and budgetary
constraints.

The rule describes “best practices” for
integrating asset management into a
State DOT’s organizational mission,
culture, and capabilities at all levels.

Periodic Evaluation of Facilities
Repeatedly Requiring Repair and
Reconstruction Due to Emergency
Events, Part 667

This final rule relocates the regulation
implementing MAP-21 section 1315(b)
to part 667 of 23 CFR. The rule
establishes requirements for State DOTs
to perform statewide evaluations to
determine if there are reasonable
alternatives to roads, highways, and
bridges that have required repair and
reconstruction activities on two or more
occasions due to emergency events. The
rule defines an emergency event as a
“natural disaster or catastrophic failure
resulting in an emergency declared by
the Governor of the State or an
emergency or disaster declared by the
President of the United States.” The rule
revises the NPRM’s references to “‘repair
or reconstruction” to read ‘‘repair and
reconstruction,” to better align with the
statutory language. The rule defines
“repair and reconstruction” as work on
aroad, highway, or bridge that has one
or more reconstruction elements; the
term excludes emergency repairs as
defined in 23 CFR 668.103. The rule
defines the term ‘“‘roads, highways, and
bridges” to mean a highway, as defined
in 23 U.S.C. 101(a)(11), that is open to
the public and eligible for financial
assistance under title 23, U.S.C.; the
definition excludes tribally owned and
federally owned roads, highways, and
bridges.

Under the rule, State DOTs must
prepare the first evaluation for NHS
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roads, highways, and bridges within 2
years of the effective date for part 667.
State DOTs must update the evaluations
for NHS roads, highways, and bridges at
least every 4 years, and after each
emergency event to the extent necessary
to account for the effects of the event.
For the rest of the roads, highways, and
bridges in the State, beginning 4 years
after the effective date for part 667, the
State DOT must prepare an evaluation
for the affected part of the facility prior
to including any project relating to that
part in its STIP. The evaluations must
have a starting date no later than
January 1, 1997. State DOTs must use
reasonable efforts to obtain the data
needed for the evaluations, and
document those efforts in the
evaluations if unable to obtain sufficient
data for a facility.

The rule requires State DOTs to
consider the results of the evaluations
when developing projects, and State
DOTs and metropolitan planning
organizations (MPO) are encouraged to
consider the information during the
transportation planning process. The
FHWA will periodically review State
DOT compliance with part 667,
including the State DOT’s performance
under the rule and its outcomes. The
FHWA may consider the results of the
evaluations when making a planning
finding under 23 U.S.C. 134(g)(8),
making decisions during the

environmental review process under 23
CFR part 771, or when approving
funding.

C. Costs and Benefits

The costs and benefits were estimated
for implementing the requirement for
States to develop a risk-based asset
management plan and to use pavement
and bridge management systems that
comply with the minimum standards in
this rulemaking.

Based on information obtained from
nine State DOTs, the total nationwide
costs for all States to develop their asset
management plans, for four States© to
acquire and install pavement and bridge
management systems, and for one third
of States to upgrade their current
systems would be $54.3 million
discounted at 3 percent and $46.3
million discounted at 7 percent.

The FHWA lacks data on the
economic benefits of the practice of
asset management as a whole. The field
of asset management has only become
common in the past decade and case
studies of economic benefits from
overall asset management have not been
published.

While FHWA lacks data on the overall
benefits of asset management, there are
examples of the economic savings that
result from the most typical component
sub-sets of asset management, pavement
and bridge management systems. Using

an Iowa DOT study 7 as an example of
the potential benefits of applying a long-
term asset management approach using
a pavement management system, the
costs of developing the asset
management plans and acquiring
pavement management systems were
compared to determine if the benefits of
the proposed rule would exceed the
costs. The FHWA estimates the total
benefits for the 50 States, the District of
Columbia, and Puerto Rico of utilizing
pavement management systems and
developing asset management plans to
be $453.5 million discounted at 3
percent and $340.6 million discounted
at 7 percent.

Based on the benefits derived from
the Towa DOT study and the estimated
costs of asset management plans and
acquiring pavement management
systems, the ratio of benefits to costs
would be 8.3 at a 3 percent discount rate
and 7.4 at a 7 percent discount rate. The
estimated benefits do not include the
potential benefits resulting from savings
in bridge programs. The benefits for
States already practicing good asset
management decisionmaking using their
pavement management systems will be
lower, as will the costs. If the
requirement to develop asset
management plans only marginally
influences decisions on how to manage
the assets, benefits are expected to
exceed costs.

Discounted at | Discounted at

3% 7%
Total Benefits for 52 States .. $453,517,253 | $340,580,894
Total Cost for 52 States ....... $54,337,661 $46,313,354

ST =1 0TS = = (o RN

8.3 7.4

The FHWA believes that most of the
information required to comply with
part 667 of this final rule is already
contained in files maintained by the
State DOTs and their sub-recipients. As
a result, FHWA expects the costs
associated with complying with part
667 to be minimal. The FHWA expects
the initial benefits associated with

implementation of part 667 to be small,
but expects that they will increase over
time by lessening the extent and
severity of the damage resulting from
future disasters. In addition, the FHWA
expects that the evaluations required as
part of part 667 will result in
improvements to the highway network,
making it more adaptable to the impacts

of climate change and extreme weather
events that present significant and
growing risks to the safety, reliability,
effectiveness, and sustainability of the
Nation’s transportation infrastructure
and operations.

II. Acronyms and Abbreviations

Acronym or abbreviation

Term

6 There are currently four States that do not
currently have pavement and bridge management
systems that meet the standards of the proposed
rule.

7 Smadi, Omar, Quantifying the Benefits of
Pavement Management, a paper from the 6th
International Conference on Managing Pavements,
2004.

American Association of State Highway and Transportation Officials.
American Concrete Pavement Association.
Code of Federal Regulations.

U.S. Department of Transportation.
Executive Order.

Federal-aid highway program.

Federal Emergency Management Agency.
Federal Highway Administration.
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Acronym or abbreviation

Term

Idaho.

Geospatial Transportation Mapping Association.
Highway Safety Improvement Program.

Life-cycle cost analysis.

Life-cycle planning.

Moving Ahead for Progress in the 21st Century Act.
Metropolitan Planning Organization.

Montana.

North Dakota.

National Highway Performance Program.

National Highway System.

Notice of Proposed Rulemaking.

New York Metropolitan Transportation Council.
New York State Association of Metropolitan Planning Organizations.
Portland Cement Association.

Paperwork Reduction Act.

Relational Database Management System.
Regulatory Impact Analysis.

Regulatory Identification Number.

Remaining Service Interval.

Secretary of the U.S. Department of Transportation.
South Dakota.

Strategic Highway Safety Plan.

State department of transportation.

State Transportation Improvement Program.
Surface Transportation Program.

Transportation Improvement Program.

United States Code.

Wyoming.

III. Background

On February 20, 2015, at 80 FR 9231,
FHWA published an NPRM proposing
the following: Definitions of key terms
in the regulations; processes State DOT's
would have to use to prepare asset
management plans; standards for
developing and operating bridge and
pavement management systems; the
required form and content for asset
management plans; phase-in provisions
for asset management plan
requirements; procedures for FHWA
certification, and periodic
recertification, of State DOT asset
management processes; procedures for
annual FHWA determinations whether
State DOTs have developed and
implemented an asset management plan
consistent with applicable
requirements; procedures for
administering statutory penalties
relating to development and
implementation of asset management
plans; optional practices for integrating
asset management into a State DOT’s
organizational mission, culture, and
capabilities; the scope and timing of the
evaluations State DOTs must perform to
determine whether there are reasonable
alternatives to roads, highways, and
bridges that have required repair and
reconstruction activities on two or more
occasions due to emergency events; and
inclusion of a summary of the results of
the evaluations in the State DOT’s asset
management plan for the assets in the

plan. On April 1, 2015, at 80 FR 17371,
FHWA extended the comment period
from April 21, 2015, to May 29, 2015.

IV. Summary of Comments

The FHWA received 59 public
comment submissions to the docket. Of
these, 57 were unique submissions and
2 were duplicates. The submissions
included 38 unique submissions from
35 State DOTs, including one joint letter
from 5 States. Seven submissions were
received from trade, professional, and
government associations, including the
American Association of State Highway
and Transportation Officials (AASHTO),
the New York State Association of
MPOs, and the American Society of
Civil Engineers. Letters were also
received from two MPOs, one local
government, one planning district
commission composed of local
governments, and several submissions
from individuals and private industry
members.

The comment submissions covered a
number of topics in the proposed rule,
with the most numerous and
substantive comments relating to the
process for conducting life-cycle cost
analysis/planning, the process for
developing the financial plan and its
duration, the process for developing the
risk management plan, requirements for
bridge and pavement management
systems, asset management measures
and targets, and the selection of projects
for inclusion in the STIP. Commenters

expressed concerns over the inclusion
of non-State-owned assets in the asset
management plan, indicating that States
should not be held responsible for
sections of the NHS that are not under
their direct control. The commenters
also expressed concerns about the
availability of data for such assets.
Commenters asked FHWA to recognize
the acceptability of strategies calling for
a decline in the condition and
performance of assets. They expressed
concerns about the 10-year duration of
the asset management plan, with several
commenters requesting a shorter or
longer minimum duration, and
expressed concerns in regard to the
phase-in option for the initial plan.
Commenters also expressed concerns
about use of terminology such as
“desired state of good repair,”
“financially responsible manner,” and
“long- and short-term.” Commenters
conveyed their concerns about the
proposal to apply the same
requirements to both the mandatory
NHS pavement and bridge assets and
other assets a State DOT might elect to
include in its plan. Commenters had a
number of questions about the
interaction between the asset
management plan requirements and
performance management requirements.
Commenters raised a number of issues
with respect to the proposed periodic
evaluation requirements implementing
MAP-21 section 1315(b). These
included concerns about the burden on
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State DOTs, the scope of facilities that
would be subject to the evaluations, the
timing of evaluation requirements, the
inclusion of the information in asset
management plans, and how the
evaluations would be considered by
FWHA and the State DOTs. In addition,
commenters expressed concern that the
Regulatory Impact Analysis (RIA)
underestimated the costs of the rule.

The FHWA thanks commenters for
their responses to questions posed in
the NPRM and other comments. The
FHWA carefully considered the
comments received from the
stakeholders. Comments that raised
significant topics affecting multiple
parts of the rule, and having an impact
on the final regulatory language, are
summarized in the following section. A
detailed discussion of comments, and
FHWA'’s responses, is included in
Section VI.

V. Discussion of Major Issues Raised by
Comments

System Performance, Performance
Measures and Targets, and Asset
Management Plans

As provided in 23 U.S.C. 119(e)(1),
States must develop a risk-based asset
management plan to address both the
condition of NHS assets and the
performance of the NHS. Some
commenters raised questions about
what this means for the scope of an
asset management plan, particularly the
gap analysis under proposed section
515.007(a)(1) of the rule, and how the
plan relates to 23 U.S.C. 150
performance measures and targets for
areas other than pavement and bridge
conditions. Also, comments suggested
FHWA limit the minimum required gap
analysis to the gap, if any, between
current asset conditions and the State’s
targets, thereby eliminating the concepts
of “improving or preserving the NHS”
and “desired state of good repair” from
the gap analysis. These comments
appeared to suggest the rule ought to
require gap analysis only for targets for
pavements and bridges, thus excluding
consideration of targets for other section
150 performance measures. Commenters
also noted that the relationship between
system performance measures and
program improvements is not well
established.

These comments illustrate the need to
further highlight the relationships
among system performance, asset
management plans, and section 150
performance measures and targets.
Section 119(e)(2) requires asset
management plans to contain strategies
that not only make progress toward
achievement of section 150 targets, but

also support progress toward
achievement of the broader national
goals in section 150(b): Safety,
infrastructure condition, congestion
reduction, system reliability, freight
movement and economic vitality,
environmental sustainability, and
reduced project delays. The FHWA
interprets section 119(e) as calling for
asset management plans that address
both short term and long term needs
relating to the goal of improving or
preserving the condition and
performance of the NHS. An asset
management plan should serve as the
analytical foundation and
decisionmaking tool for investment
choices that meet those needs. By
contrast, section 150 performance
measures, and the related 2-year and 4-
year targets, are indicators of interim
conditions and performance levels.
They show how a State is progressing
toward its longer term goals for the
condition and performance of the NHS
within its borders.

The final rule retains, with
modification, the NPRM proposal on the
required process for gap analysis. The
asset management plan performance gap
analysis requires a comparison of
current conditions to State DOT section
150(d) targets for the condition of NHS
pavements and bridges (see final rule
section 515.7(a)(1)). The rule does not
require any comparison between the
current performance and targeted
performance for other section 150
performance measures or targets.
However, the final rule also requires
State DOTs to have a process for
analyzing gaps in the performance of the
NHS that affect NHS pavements and
bridges regardless of their physical
condition (see final rule section
515.7(a)(2)). Under that provision, State
DOTs must addresses instances where
the results of comparisons done as part
of other transportation plans and
programs, such as the Highway Safety
Improvement Programs (HSIP), State
Highway Safety Plan (SHSP), or State
Freight Plan (if the State has one), that
may have an effect on the NHS
pavement and bridge assets. This could
occur when those other plans or
programs indicate that certain system
performance deficiencies are best
addressed through strategies that
involve an alteration or addition to the
existing NHS pavement or bridge assets.
For example, if a State DOT determines
the needed solution to congestion in a
corridor is the addition of new capacity
on an NHS highway that is in good
physical condition, the State DOT has to
consider that need for additional
capacity in its asset management plan.

This is true even though the need for
additional capacity is unrelated to the
physical condition of the NHS
pavements and bridges. In such cases,
those strategies must be considered
along with strategies that address
system/asset resiliency or asset
condition when developing a long-term
asset management plan.

The FHWA emphasizes that all gap
analysis under the rule ties to physical
assets. That is consistent with the 23
U.S.C. 101(a)(2) definition of asset
management, which is keyed to physical
assets. Section 119(e) focuses primarily
on NHS pavement and bridge assets,
and includes them among the minimum
plan requirements. However, there are
other physical assets that affect NHS
performance and progress toward
achieving the national goals identified
in 23 U.S.C. 150(b), and FHWA
encourages States to include such other
assets in their asset management plans.
Examples include guard rail and
pavement markings; traffic signals and
incident response equipment; call boxes
and variable message signs. These types
of assets may be viewed as primarily
relating to achievement of targets or
objectives other than condition of NHS
pavements and bridges (e.g., safety,
reliability, capacity, and environmental
compliance), but the condition of these
assets and how they are managed during
their entire life affects the performance
of the NHS and the achievement of the
national goals. The need to invest in,
and manage, such physical assets
inevitably affects the analyses and
decisions in the asset management
plans. Additional illustrations of this
relationship to NHS performance
include increasing safety by providing
adequate pavement friction, reducing
delay due to construction by
undertaking more preservation
activities, and improving water quality
through improving drainage.

Asset Management Plan Treatment of
NHS Pavements and Bridges Not Owned
by State DOTs

Section 119(e)(1) requires States to
develop risk-based asset management
plans for the NHS to improve the
condition and performance of the
system. Based on provisions in section
119(e)(4), the plan must include all NHS
pavement and bridge assets. A number
of commenters objected to the proposed
rule’s requirement that asset
management plans include NHS
pavement and bridge assets not owned
by the State. Reasons for the objections
included concerns a State cannot
require other NHS owners to provide
data on pavement and bridge
conditions, the resources required to
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gather the data, and an inability to
require other NHS owners to participate
in the development and implementation
of an asset management plan for their
NHS assets.

The FHWA acknowledges States may
face challenges in developing and
implementing an asset management
plan that includes NHS pavements and
bridges owned by others. However,
there is no provision in section 119(e)
that would permit exclusion of NHS
pavements or bridges not owned by the
State. Like the performance
management requirements under 23
U.S.C. 150, the asset management
statute requires the State to include all
NHS pavement and bridge assets,
regardless of ownership.

The final rule calls for State DOTs to
use the best available information to
prepare their asset management plans. It
is important to understand the NHS
pavement and bridge condition
information required for asset
management can be drawn from many
sources, including existing National
Bridge Inspection and Highway
Performance Monitoring System data
and the data collected to fulfill the
section 150 performance management
requirements for NHS pavements and
bridges. The FHWA discusses the data
types required for performance
management in detail in the second
performance measure rulemaking. The
FHWA recognizes the asset management
rule will make it necessary for States to
coordinate with other entities that own
and maintain portions of the NHS, and
expects States to work with those other
entities to develop effective processes
for doing so. This is consistent with the
requirement for State and MPO data
coordination recently adopted in
amendments to 23 CFR 450.314(h). (see
Statewide and Nonmetropolitan
Transportation Planning; Metropolitan
Transportation Planning final rule (79
FR 31784, published June 2, 2016). If a
State DOT is not able to perform a
thorough analysis or fully develop other
aspects of its asset management plan
due to lack of required data, it is best
to discuss this matter in the gap analysis
section of the plan.

The FHWA recognizes that some State
DOTs may require a substantial amount
of time to develop the full data-
gathering capability needed to develop
complete asset management plans. This
was a factor in FHWA'’s decision to use
phasing for asset management plan
implementation. Under this rule, which
has an effective date for Part 515 of
October 2, 2017, State DOT's will
prepare and submit an initial plan on
April 30, 2018. The initial plan must
contain descriptions of the State DOT’s

asset management plan development
processes meeting the requirements of
section 515.7 of this rule. However, final
rule section 515.11(b) provides the
initial plans may exclude certain
analyses. This will give State DOTs a
long lead time, from the publication of
the final rule to the June 30, 2019
deadline, for submission of a fully
compliant asset management plan,
during which State DOTs can develop
the needed capability and data. After
the transition period provided by the
initial plan, FHWA expects States and
other NHS owners to have resolved any
data collection and coordination issues,
including any resource issues.

The FHWA also appreciates the
concerns of commenters who pointed
out the regulation will make States
responsible for developing and
implementing an asset management
plan that addresses the management of,
and investment in, NHS assets owned
by others. However, this State
responsibility is part of the statutory
scheme for asset management contained
in MAP-21. The FHWA expects States
to undertake the necessary coordination
with other owners of NHS pavements
and bridges, as well as with MPOs.
When evaluating whether to certify a
State DOT’s asset management
development processes, FHWA will
consider whether the State DOT
included a process for obtaining the
necessary data from other NHS owners
in a collaborative and coordinated
effort, as required by final rule section
515.7(f). If a State DOT, despite
reasonable efforts, is unable to obtain
agreement from another NHS owner on
implementation of an investment
strategy in the plan, the State DOT can
explain that problem in the
documentation on asset management
plan implementation provided under
section 515.13(b) of the final rule.

Asset Management Requirements
Applicable to Assets Other Than NHS
Pavements and Bridges

In the final rule, consistent with
section 119(e)(3), FHWA encourages
States to include in their asset
management plans all the infrastructure
assets within the right-of-way corridor
of the NHS. The FHWA similarly
encourages inclusion of non-NHS assets
in the plan. As pointed out in the
NPRM, it is entirely up to each State to
decide whether to include any assets
other than the required NHS pavements
and bridges.

The NPRM proposed making all the
requirements of the asset management
rule applicable to all assets included in
the asset management plan. Many
commenters expressed concern that

applying all asset management plan
requirements to the “discretionary”
assets a State opted to include in its
plan was overly burdensome, and
would serve to discourage States from
including anything other than the
required NHS pavement and bridge
assets. In the final rule, FHWA revised
the requirements that will apply to
“discretionary’’ assets in an asset
management plan. Such assets will be
subject to more limited requirements as
set out in a new provision in the final
rule, section 515.9(1). For assets a State
voluntarily includes in its asset
management plan, the State will not
have to adhere to the asset management
plan processes the State adopts
pursuant to section 515.7. Instead, the
State’s plan will have to provide the
following: (a) A summary listing of the
discretionary assets, including a
description of asset condition; (b) the
State’s performance measures and
targets for the discretionary assets; (c) a
performance gap analysis; (d) an LCP
analysis; (e) a risk analysis; (f) a
financial plan; and (g) investment
strategies for managing the discretionary
assets. States may use less rigorous
analyses for discretionary assets than
the analyses performed for NHS
pavements and bridges pursuant to this
rule, consistent with the State DOT’s
needs and resources.

Implementation Timeline for Asset
Management Requirements

In the NPRM, FHWA proposed State
DOTs initially submit a partial asset
management plan, which would include
the State DOT’s proposed asset
management plan development
processes, by no later than 1 year after
the effective date of the final asset
management rule. The NPRM proposed
a deadline for a fully compliant plan of
not later than 18 months after the
effective date of the final 23 U.S.C. 150
performance management rule covering
NHS pavement and bridge asset
conditions. The FHWA requested
comments on whether the proposed
phase-in was desirable and workable
(see 80 FR 9231, at 9243 (published
February 20, 2015)).

Commenters questioned whether the
proposed rule provided sufficient time
for State DOTs to implement the rule’s
requirements. Some questioned the
investment of State resources to prepare
the initial plan within 12 months, and
the usefulness of the results. Concerns
arose, in part, due to the statutory
requirement that State DOTs must
include their 23 U.S.C. 150(d) targets for
NHS pavement and bridge conditions in
their asset management plans. Because
the FHWA rulemaking for target-setting
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is a separate proceeding from this
rulemaking, and that rule will impose
its own requirements, commenters
stated the timing of the various
rulemakings needed to be coordinated
and all rulemakings should be complete
before the first deadline for submitting
an asset management plan. Commenters
indicated State DOTs need to know all
the criteria affecting their development
of asset management plans before
starting the process. Commenters
warned the potential burdens of the
performance management and asset
management rules would be too great
for State DOTSs to manage in a short time
frame. The comments reflected concerns
that State DOTs would need more time
to put in place bridge and pavement
management systems meeting the
standards established by this rule.
Commenters also were worried about
the amount of time that would be
needed to coordinate with other entities,
including other owners of NHS
pavements and bridges. Overall,
commenters indicated State DOTs
would need more than the proposed 1
year to develop an asset management
plan. Commenters suggested time
frames ranging from 18 months to 4
years. Some commenters supported the
proposed phase-in of asset management
requirements. Others suggested that
instead of a phase-in, FHWA require a
complete asset management plan by a
deadline 1 year after the publication of
the last of the FHWA performance
management rules under 23 U.S.C. 150.
In response, FHWA believes there are
three conditions that have substantial
impacts on the ability of State DOTs to
develop asset management plans that
fully comply with 23 U.S.C. 119. First,
the rulemaking establishing
performance measures for NHS
pavements and bridges needs to be
completed well in advance of the
deadline for submission of a complete
asset management plan.8 Otherwise,
State DOTs will not have their 23 U.S.C.
150(d) targets in place and available for
inclusion in their asset management
plans. The FHWA considers the section
150(d) targets a critical part of the plans
and 23 U.S.C. 119(e)(2) calls for
inclusion of the targets. Second, State
DOTs need to have FHWA-certified
asset management plan development
processes in place before a complete
asset management plan is required.
Without certainty about the
acceptability of the selected processes
for developing the asset management
plan, it will be difficult for a State DOT

8 State DOTs have 1 year from the effective date
of the rulemaking to establish their section 150(d)
targets (23 U.S.C. 150(d)(1)).

to develop a fully compliant asset
management plan. Third, the State
DOTs need time to ensure they are
gathering appropriate data for use in
their asset management plans.

In the final rule, FHWA addresses
these three principles, and the
commenters’ concerns. First, FHWA
chose to defer the effective date of this
rule until October 2, 2017, based on
FHWA'’s determination that State DOTs
would not be able to comply with this
rule without the extra time. This
provides State DOTs with more time to
build the organizational, technical, and
data foundations necessary for the
development of an asset management
plan. Among the foundational
components are the bridge and
pavement management systems that
State DOTs will use to develop their
plans, the State DOT’s proposed asset
management plan processes, and
establishment of State DOT targets for
NHS pavement and bridge conditions
under 23 U.S.C. 150(d).

Second, in the final rule, FHWA
retains and clarifies provisions on
submission of an initial asset
management plan that is subject to
reduced requirements. The initial plan
plays a crucial role in ensuring the State
DOTs develop workable plan
development processes and receive
FHWA certifications of those processes
before the State DOT develops a
complete asset management plan. The
FHWA will use the processes described
in the initial plan for the first process
certification review and approval. The
FHWA decision on certification of the
State DOT’s processes is due 90 days
after the submission of the initial plan.
Based on the October 2, 2017 effective
date for this rule, and an anticipated
2016 effective date for the second
performance measure rulemaking
addressing NHS pavement and bridge
conditions on the NHS, the final rule
sets a deadline of April 30, 2018, for the
submission of an initial asset
management plan. Thus, the State DOTs
should have their processes approved
sufficiently in advance of the deadline
for a complete asset management plan to
allow the use of those certified
processes for the preparation of the fully
compliant plan. The April 30, 2018,
deadline for the initial plan permits
State DOTs to develop their fully
compliant asset management plans well
after 23 CFR part 490 performance
measures and data requirements for
NHS pavements and bridges are known.
The final rule also provides that State
DOTs will have at least 6 months after
the deadline for establishment of their
23 U.S.C. 150(d) targets for NHS
pavements and bridges to incorporate

the targets into their asset 